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FI NAL ORDER

Pursuant to notice, the D vision of Adm nistrative Hearings
by its dul y-designated Adm nistrative Law Judge, Jeff B. d ark,
held a final hearing in this case on February 9, 10, 11, 12,
and 13, 2005. On January 12 and 13, 2005, a hearing was held to
determ ne whether Petitioners had standing to bring this rule

chal | enge.
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STATEMENT OF THE | SSUE

The i ssue presented for determ nation is whether the

proposed hi gh school

attendance zone plan, Z2, is an inv

exerci se of delegated |egislative authority.

PRELI M NARY STATEMENT

On Novenber 29, 2004, Petitioners, SC. Read, I|nc.,

Fl ori da corporation,

and Jenni fer Finch, as parent, |ega

guardi an and next friend of Christopher Brady, a m nor,

petition with Respondent, Sem nole County School Board (

alid

a

filed a

School



Board or Respondent), requesting a determ nation that the high
school attendance plan proposed to be adopted by Respondent
constituted an invalid exercise of delegated authority. On the
sane day, the petition was forwarded el ectronically to the

Di vision of Adm nistrative Hearings.

On Decenber 1, 2004, the Chief Admi nistrative Law Judge
assigned the case to the undersigned Adm ni strative Law Judge.
On Decenber 2, 2004, a Notice of Hearing was forwarded to the
parties, scheduling a final hearing in the case for Decenber 21
and 22, 2004. A case managenent conference was held by
t el ephone on Decenber 6, 2004. During that case nmanagenent
conference, the final hearing schedul ed for Decenber 21 and 22,
2004, was reschedul ed as a hearing on Respondent's notion to
di sm ss based on Petitioners' alleged | ack of standing, and the
final hearing was reschedul ed for January 12 through 14, 2005.

On Decenber 13, 2004, Petitioners filed a Second Anended
Petition/ Request for Determ nation of Invalidity of Proposed
Rule. In that petition, Petitioners alleged that the proposed
rule was invalid for the foll owi ng reasons:

a. The proposed rule is to be pronulgated in violation of
Fl ori da Stat utes.

b. The Florida Statutes require the School Board to

utilize the average of COctober and February



attendance/ enrol | ment nunbers for rezoning data; the Schoo
Board used only Cctober attendance/enrol | nment nunbers.

c. The School Board utilized inflated attendance nunbers
by utilizing "geographic" attendance nunbers rather than act ual
at t endance/ enrol | nent nunbers alleged to be over-crowled or
"under crowded” (sic), and which were subject to the
redi stricting.

d. The School Board failed to coordinate rezoning and
pl anning with conprehensive | and devel opnent as required by
applicable Florida Statutes.

e. The proposed rule is invalidly adopted, as the Schoo
Board failed to followits promul gated rul es for adopting
policies and procedures, as those procedures relate to rezoning
and redistricting of high school attendance zones.

f. Section J, Section IIl - Process Revision, of the
School Board's policies on rezoning, requires that the School
Boar d:

a. Have "core" community committees
devel op and recommend rezoni ng plans for
consi deration by the SCHOOL BOARD

b. Have the core conmittee review and
confirm governing paraneters in the Board
pol i cy;

c. Have the conmittee revise its
alternative plans based on public input;

d. Have the commttee schedule a public
work session with the School Board to review
final plan recomendati ons and additi onal
i nput; and



e. Have the Board select a core comttee
pl an alternative for consideration

g. The proposed plan, Z2, was created by the School
Board' s superintendent without being presented to the Core
Committee for its consideration and review.

h. The proposed rezoning plan was presented to the Schoo
Board by the superintendent wi thout public input.

i. The School Board failed to followits pronul gated rul es
in adopting or proposing to adopt Plan Z2 and in refusing to
adopt one of the three plan alternatives which resulted fromthe
process required by the pronul gated policies and procedures of
t he School Board.

j. The School Board failed to obtain, provide to the Core
Committee, or consider in proposed adoption of Plan Z2 any
enrol I ment or relevant data related to affected feeder m ddle
school s.

k. The School Board's rezoning initiative is a result of
al | eged overcrowding in Sem nol e County hi gh school s.

|. The School Board's policies and procedures require that
t he School Board audit "School Board" (sic) attendance in
affected schools where rezoning is a result of perceived "over-

crowdi ng. "



m The School Board failed to conduct an audit of
attendance at all affected schools prior to adoption of the
proposed rul e.

n. The School Board failed to review or consider safety or
traffic data relevant to busing of students created by
Plan Z2 or any other suggested plan. The School Board failed to
i nvestigate or determ ne safety risks of transported children by
failing to conduct transportation tests and studi es of current
traffic situations al ong proposed transportation routes and
failed to consider future safety and transportation
ci rcunst ances from pl anned road devel opnent and construction
al ong the affected transportation path.

0. The School Board failed to conduct a financial inpact
statenment to ascertain the cost of Plan Z2 busing on county
transportation costs or the cost to affected parents resulting
fromthe additional distance and costs of personal
transportation to extracurricular activities.

p. The School Board failed to conduct an adequate econom c
i npact statenment considering the costs of the proposed rezoning
rule and failed to present such inpact statenent to the affected
publi c.

g. The proposed rule is arbitrary and/or capricious in its

devel opnment and i npl enent ati on.



r. The School Board failed to conduct an attendance audit
to adequately verify attendance records within the affected
school s and, therefore, does not have either a conpetent or
substantial basis in fact supporting the necessity of the School
Board to rezone Lake Brantley Hi gh School as a result of "over-
crowdi ng. "

On Decenber 13, 2004, Petitioners filed a notion to
continue the final hearing, which was granted during a tel ephone
heari ng on Decenber 15, 2004. A hearing on Petitioners'
st andi ng was schedul ed for January 12 and 13, 2005, and the
final hearing was reschedul ed for February 9 through 11, 2005,
if necessary. On January 12 and 13, 2005, a standing hearing
was held. An Order was entered on February 2, 2005, determ ning
that both Petitioners had standing.

On January 12, 2005, a Petition for Leave to Intervene was
filed by Tuscawi |l a Hone Omers' Association, Inc., a Florida
corporation. On January 18, 2005, a tel ephone hearing was held
on the Petition for Leave to Intervene and Respondent's Response
to Petition for Leave to Intervene. By Oder dated January 26,
2005, the Petition for Leave to Intervene was granted, subject
to Intervenor denonstrating standing at the onset of the fina

heari ng.



The final hearing took place as reschedul ed on February 9,
10, and 11. The final hearing continued on Saturday,
February 12, and was concl uded on Sunday, February 13, 2005.
Initially, the standing of Intervenor was considered.
I nt ervenor presented four wi tnesses: WMti Khenlani, Desiree
Dannecker, WIIliam Rynerson, and Daniel Torres. Intervenor
of fered four exhibits that were relevant to the standing issue.
These were admitted and marked Intervenor's Exhibits 1
through 4. Respondent presented Superintendent Bill Vogel as
its witness and offered one exhibit, which was admtted as
Respondent's Exhibit 31. An ore tenus Order was entered at the
concl usi on of the testinony and argunent that |Intervenor had
standing to challenge the validity of the rule, but that
Intervenor was limted to the issues raised by Petitioners.
Petitioners presented 16 wi tnesses: Panela Levin, Jeffrey
Asht on, Di anne Kraner, Sandy Robi nson, Kate Landis, Co-Co Wi,
Jeanne Morris, Larry Furlong, Lynne Smth, Gary Kreisler,
Raynmond Gai nes, Darvin Booth, John Pavel chak, Superintendent
Bill Vogel, Robert More, and Jennifer Finch. Petitioners
offered 21 exhibits that were admtted into evidence and marked
Petitioners' Exhibits 10 through 30. Respondent presented four
W t nesses: Dede Schaffner, D ane Bauer, Superintendent Bil
Vogel , and Paul Hagerty. Respondent offered 13 exhibits that

were received into evidence and marked Respondent's Exhibits 32



through 44. During the course of the testinmony of wtnesses
called by Petitioners and Respondent, Intervenor attenpted to
i ntroduce two additional exhibits; one was admtted into
evi dence and marked Intervenor's Exhibit 5, and the other was
not admtted, but was proffered and marked accordi ngly.

The Transcript of the final hearing was filed with the
Clerk of the Division of Admi nistrative Hearings, on
February 28, 2005. Petitioners and Intervenor filed
Petitioners' and Intervenor's Joint Proposed Final Order;
Respondent fil ed Respondent's Proposed Final Order. Both
proposed orders were filed on March 7, 2005, as required. The
under si gned Admi nistrative Law Judge thoughtfully consi dered
bot h proposed orders.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing, the follow ng findings of fact are nade:

1. This rule challenge to a proposed rule is a result of
proposed changes to school attendance zones in Sem nol e County,
Fl orida, which would result in students attending different
school s than they presently attend.

2. Hagerty H gh School (Hagerty) is a newy constructed
Sem nol e County school. The opening of this new high school in
August 2005 was the catalyst for the county-w de rezoning.

I nci dental to rezoning to acconplish populating the new high



school, adjustnents in student popul ations were nade in an
attenpt to create appropriately balanced racial and ethnic
student popul ations and to alleviate school over-crowdi ng.

3. Since 1970, schools in Sem nole County have been
subject to the jurisdiction of the Federal governnent regarding
desegregation of the public schools. This continuing
jurisdiction is the subject of "Consent Decrees"” between the
United States of Anmerica and Respondent in Case No. 70-152, ORL
ClV (MD. Fla. August 19, 1975). In particular, adjustnents in
school attendance zones have been the subject of the scrutiny of
t he Federal governnent. Several nenbers of the current Schoo
Board were on the School Board when a rezoning plan was rejected
by the Federal governnent.

4. Since early in the 1990's, the School Board and school
adm ni stration have aggressively pursued the goal of a "unitary"
school system i.e., a systemthat has acconplished a nmyriad of
goal s which equate to a system wherein any student, regardl ess
of race and ethnicity, has an equal opportunity for a quality
education. Once the status of a "unitary school district” is
acconpl i shed, direct Federal supervision wll cease. In 2002,
preparing for the day when "unitary" status would be achieved,

t he School Board devel oped an extensive post-unitary status

policy.
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The Parties

5. Petitioner, Jennifer Finch, is the nother of
Chri stopher Brady; she and Christopher reside in Sem nol e
County, in the residential conmunity known as Sabl e Point.
Christopher is currently in the sixth grade. The Finch
residence is in Cell 27A; a "cell" is a geographic area created
by the Core Comm ttee when it divided the county into
numerically identified “cells” for purposes of considering
rezoning alternatives. The Finch residence is currently zoned
for Lake Brantley Hi gh School. As a result of the proposed
rezoning, children (wth the exception of "grandfathered in"
children) residing in Cell 27A will be zoned to attend Lyman
Hi gh School. Lake Brantley H gh School is "over-crowded." The
facility is designed to accommbdate 3,000 students; it has a
current student popul ati on of approxi mately 3,650. Because of
Lake Brantl ey Hi gh School's over-crowding, its principa
regularly audits the student popul ation, using unique and
creative methods, in an effort to assure that each of the
students attending Lake Brantley Hi gh School is zoned to attend
Lake Brantl ey H gh School .

6. Petitioner, SC. Read, Inc., is a Florida corporation.
Menbers of SC. Read, Inc., live in Cell 27A, and several of its
menbers have children who are currently enrolled in the public

school s of Sem nol e County.
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7. Intervenor, Tuscaw |lla Hone Omners’ Association, Inc.,
is a Florida corporation. Part of Cell 10, and all of Cell 11,
are wwthin the area of subdivisions represented by Intervenor.

I ntervenor has 2,109 nenber househol ds; 734 nenber househol ds
are in Cells 10 and 11. The hones in Cells 10 and 11 are
single-famly residences with many children who attend Sem nol e
County public schools. The proposed rezoni ng contenpl ates
students living in Cells 10 and 11, who are not specifically
"grandfathered in," attending Oviedo H gh School instead of
Wnter Springs H gh School where they are currently zoned. One
of the specific functions of Intervenor is to engage in efforts
to secure educational opportunities and a stabl e educational
environnment for its nmenbers. It has historically worked with
the schools to provide increased educational and extracurricul ar
activities for its constituent menbers.

8. The School Board is the governnental entity responsible
for the operation, supervision, and control of public schools in
Sem nol e County, Florida, including establishing attendance
zones, determ ning the educational capacity of schools and
assi gning students to school s.

The Rezoni ng Process

9. Rezoning is a thankless responsibility; whenever the

lives of children are disrupted, parents are unhappy. Mving a

12



student fromone school to another, places unanticipated demands
on both parents and students.

10. I n January 2000, the School Board adopted a policy
entitled “Revision of School Attendance Zones” (hereinafter
referred to as “Policy J").

11. Section Il of Policy J, entitled Process for
Revi sion, at Step One provides, in relevant part:

The Board establishes a Core Commttee
including, but not limted to district
representatives . . . , affected school
adm nistrators, a representative fromthe
af fected School Advisory Councils, and a PTA
representative fromthe affected schools to
solicit public input, devel op and eval uate
alternative plans, and keep the | ocal
comunity informed of the progress .

12. The role of the Core Committee in the rezoni ng process
is advisory. |Its responsibilities, as enunerated in Policy J,
are to serve as a conduit for public comunication, receive
denogr aphi ¢ data, create "cells" to be considered in attendance
zone shifts, consider public input, and create rezoning plans to
be considered by the School Board.

13. Policy J provides definitions of certain "words of
art" used in the rezoning process, for exanple, "Over-
enrol | ed/ under -enroll ed": an over-enrolled school has an
enrol |l ment that exceeds its pernmanent design capacity, and an

under-enrol | ed school has an enrollnent less than its design

capacity -- both are identified on an annual basis, and "Design

13



capacity": the pernmanent capacity of a school as cal cul ated by
t he Departnent of Education. Portables are not included in the
desi gn capacity of a school. The calculation variables include
cl ass size, classroom programtypes, and scheduling. Based on

appropriate definitions and criteria, Lake Brantley H gh School
is "over-enrolled" and Lyman Hi gh School is "under-enrolled.”

14. In addition, Policy J specifies specific paraneters
that "current and proposed attendance zone plans will be
measured agai nst." The paraneter having the highest priority
according to this policy is: "[T]he plan is consistent with the
di strict Consent Decrees as long as the decrees remain in
effect.”

15. In April 2004, in anticipation of the August 2005
openi ng of Hagerty, the rezoning process was initiated. Because
rezoni ng was county-w de and affected nunerous schools, the Core
Committee consisted of 54 people. The follow ng schedul e was

est abl i shed:

Organi zational Meeting June 15 Core Committee will identify
"cells"

Core Commttee (CC) August 19 CCwll use cell data to
devel op pl an options

Core Conmittee Sept. 2 CC wi Il choose plans for
public input

Public I nput Sept. 20 Lyman High 7:00 PM

Publ i c | nput Sept. 23 Wnter Springs High 7:00 PM

Core Conmittee Sept. 30 CC uses public input to
develop final drafts

School Board Public Cct. 26 Educati onal Support Center

| nput 6: 00 PM

Fi nal Adoption Nov. 9

14



16. This schedul e outlined in paragraph 17, supra, was
essentially followed. However, one neeting was cancelled and
one shortened because of hurricanes. The Core Commttee
nmeetings, while they took place in public facilities, did not
| end thensel ves to ongoing public input due to the nature of the
work that was to be acconplished by the commttee nenbers. As
woul d be expected, the commttee nenbers relied heavily on
school adm nistrators, Deputy Superintendent of Operations
D anne L. Kramer, in particular, who was the facilitator and
contact between the conmittee and school adm nistration, for
information necessary for their consideration of student
denogr aphi cs, school popul ations, and other pertinent data for
hi gh school s and mi ddl e schools. Geographic enroll ment nunbers
(all potential students living in a geographic area) were used,
which is appropriate for rezoning planning. |In addition to the
i nformation provided directly and electronically to the Core
Commi ttee nenbers, which was nore than adequate and conform ng
to Policy J requirenents, the School Board nade this infornmation
available to the interested public directly and el ectronically.
Nothing in this record indicates that any Core Comm ttee nenber
was deni ed any needed i nformation.

17. Policy J charges the Core Commttee with the
responsibility "to solicit public input, devel op and eval uate

alternative plans, and keep the local community infornmed of the

15



progress.” This was acconplished. Because the Core Comittee
i s conposed of nenbers of the Parent-Teacher Associations and
School Advisory Councils fromeach affected school, parents were
i nvol ved and made aware of the Core Commttee activities. The
Core Commttee and the School Board neetings were advertised as
required. There was a great deal of public awareness of the
rezoni ng process. For exanple, it was estimted that 1, 600
peopl e attended the two schedul ed "public input" sessions, and
t he School Board neeting and wor kshop where the plans were
presented took nore than seven hours.

18. At the conclusion of the Core Conmttee's
consi deration of many alternatives, sone of which were submtted
by the public, three rezoning plans were advanced by the
commttee. These plans were identified as W Z, and Z1.
Plan Z1 was a plan nodified by Deputy Superintendent Kraner at
the direction of the conmttee. These plans were then published
on the School Board web-site and nade avail able to the School
Boar d nenbers.

19. Policy J and the Core Commttee's stated invol venent

and participation in the "process for revision," was
substantially conplied with and any deviation fromPolicy J or
the Core Committee's purpose was insignificant and did not

negatively affect the rezoning process.
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20. On Cctober 19, 2005, the School Board nembers took an
informational bus trip during which they travel ed proposed bus
routes for the rezoning plan alternatives. The School Board
menbers are generally famliar with routes to and fromthe
various schools in Sem nol e County.

21. Seminole County, like nost of Central Florida, has
experienced dynamc growh in the past decades. This growh has
burdened the infrastructure of all communities. As a result,
not only are new schools needed, but roads nust be constructed
and inproved. Traffic congestion, whether occasioned by too
many vehicles, new construction or for whatever reason, is a
daily challenge to central Floridians. Regardless of the
particul ar school a student attends, buses transporting students
will be a part of the traffic with which all notorists,
including the bus drivers, nust contend. Student transportation
is a consideration in rezoning, but is not significant or
control ling.

22. The School Board has a safety advisory comrttee whose
menber ship includes police officials and traffic safety
personnel fromthe various governnental entities in Sem nole
County. As safety or traffic issues arise, this commttee
provi des recommendati ons regardi ng those issues. As the need
ari ses, bus routes can be adjusted to accommodate opti numtravel

tinme and safety.
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23. Subsequent to the publication of the Core Conmttee
Plans W Z, and Z1, several of the School Board nenbers
approached Superintendent Bill Vogel and indicated that they did
not feel that any of the Core Commttee plans woul d be
acceptable to the Federal governnent. The School Board nenbers
are regularly informed of student denographics, school
popul ati ons, over/under-crowdi ng, and nyriad other statistics
whi ch hel p them make i nfornmed judgnments in their roles as Schoo
Board nenbers. On each school day, every Sem nol e County schoo
el ectronically provides the School Board adm nistration with
data, including attendance information, to assist in school
governance. During the rezoning process, each School Board
menber was provided tinely updates on the Core Conmttee's
activities and had nunerous contacts with the general public
regardi ng concerns associated with rezoni ng.

24. Perhaps, the School Board nmenbers who had previously
seen a rezoning plan rejected by the Federal governnent were
overly concerned; perhaps, in order to achieve "unitary" status,
they wanted to see racial and ethnic ratios adjusted to neet
county averages; or perhaps, they were concerned about
under/ over-crowdi ng. For whatever reason, the School Board
menbers directed Superintendent Vogel to create additiona
rezoni ng plans whi ch woul d address over-crowdi ng at Lake

Brantl ey H gh School and student enrollnment at Lyman H gh School
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that included disproportionately high percentages of students
qualifying for free or reduced-price |unches.

25. As a result, Superintendent Vogel directed Deputy
Superintendent Kraner to prepare nodified plans addressing the
deficiencies in Plans W Z, and Z1: that enrollnent at Lake
Brantl ey Hi gh School had not been reduced in the plans presented
by the Core Conmttee to the extent that it needed to be and
that the percentage of students receiving free and reduced-price
[ unches at Lyman Hi gh School was too high in each of the plans
presented by the Core Conmttee. |In addition, Superintendent
Vogel believed a greater nunber of the district's high schools
could be closer in enroll nent percentages to the county-w de
averages for black students, Hi spanic students, and students
receiving free and reduced-price lunches. This planning
direction is one of the fundanental considerations of Policy J.

26. Using essentially the same data and cells identified
by the Core Commttee, Deputy Superintendent Kramer devel oped
Plans Z2 and Z3 in response to the Superintendent's directive.
Plan Z2 incorporates the essential conponents of the plans
advanced by the Core Committee with nodification of the
attendance zones for specific cells. The primary nodification
in Plan Z2 is noving Cell 27A fromthe Lake Brantley H gh School

attendance zone to the Lyman Hi gh School attendance zone.
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Cells 10 and 11, which are included in the Intervenor's area of
interest, were recommended for transfer fromWnter Springs High
School in Plan Z as well as Plans Z1 and Z2. Plans Z1 and Z2
were forwarded to the School Board and the Core Commttee
menbers el ectronically upon devel opnent.

27. On Cctober 26, 2004, after being appropriately
advertised, all five rezoning plan alternatives were presented
at an ei ght-hour public neeting of the School Board held at the
School Board's admi nistration building, at which tinme the public
addressed the School Board on the subject rezoning plans. At
the close of the public input, Superintendent Vogel recommended
Plan Z2 to the School Board.

28. During the presentation in which Plan Z2 was
recommended, Superintendent Vogel presented an assessnent of
each of the five rezoning plan alternatives and how each
i npacted each Seni nole County high school, including the new
hi gh school, Hagerty. This assessnent included the current
student enrollment, with black students, H spanic students, and
students receiving free or reduced-price |unches noted by
percentage, current nuneric enrollnent, and target nuneric
enrol I ment. The assessnent specifically addressed the effect of
each rezoning plan alternative on these critical areas and
denonstrated how each plan alternative nmeasured agai nst each

critical area. Superintendent Vogel's recomendation reflects
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consideration of the criteria and process outlined in Policy J,
as wel |l as considerations fundamental to the basic objectives
articulated by the School Board's commtnent to beconing a

"uni fied" school district.

29. Menbers of the School Board were not bound by
Superi nt endent Vogel's assessnent; each had a worksheet by which
each individual School Board nmenmber could render his or her own
assessnment. In addition, several of the School Board nenbers
had over 14 years of Board experience being first elected in
1990. These experienced nenbers had participated in previous
rezoni ngs and had a wealth of experience and know edge of
critical information needed to make inforned decisions with or
wi t hout Superintendent Vogel's assessnent of the various plans.
The totality of the evidence presented reveal ed that each of the
School Board nenbers was well-informed on all significant data
needed to make an infornmed decision.

30. At the close of the Cctober 26, 2004, neeting, the
School Board unani nously voted to accept Superintendent Vogel's
recomendation of Plan Z2 with certain nodifications.

CONCLUSI ONS OF LAW

31. The Division of Adm nistrative Hearing has
jurisdiction over the parties to and the subject matter of this

case, pursuant to Section 120.56, Florida Statutes (2004).
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32.

This adm nistrative proceeding is a challenge to a

proposed rul e.

33.

(2004) ,

34.

Subsections 120.56(1) and (2), Florida Statutes

read in pertinent part: Challenges to rules.--

(1) GENERAL PROCEDURES FOR CHALLENG NG
THE VALID TY OF A RULE OR A PROPOSED RULE. - -

(a) Any person substantially affected by
a rule or a proposed rule may seek an
adm nistrative determ nation of the
invalidity of the rule on the ground that
the rule is an invalid exercise of del egated
| egi sl ative authority.

(b) The petition seeking an
adm ni strative determ nation nust state with
particularity the provisions alleged to be
invalid with sufficient explanation of the
facts or grounds for the alleged invalidity.

* * *

(2)(a) The petition shall state with
particularity the objections to the proposed
rule and the reasons that the proposed rule
is an invalid exercise of del egated
| egi slative authority. The petitioner has
t he burden of going forward. The agency
then has the burden to prove by a
preponderance of the evidence that the
proposed rule is not an invalid exercise of
delegated legislative authority as to the
obj ections rai sed.

Petitioners and Intervenor have all eged that the

"proposed rule,"” rezoning alternative Plan Z2,"

exerci se of delegated legislative authority.
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35.

Subsection 120.52(8), Florida Statutes (2004),

(8) "lInvalid exercise of del egated
| egi slative authority" nmeans action which
goes beyond the powers, functions, and
duties del egated by the Legislature. A
proposed or existing rule is an invalid
exerci se of delegated |egislative authority
if any one of the follow ng applies:

(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
or requirenents set forth in this chapter;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required
by s. 120.54(3)(a)1l.;

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency;

(e) The rule is arbitrary or capricious.
Arule is arbitrary if it is not supported
by logic or the necessary facts; arule is
capricious if it is adopted w thout thought
or reason or is irrational; or

(f) The rule inposes regulatory costs on
the regul ated person, county, or city which
coul d be reduced by the adoption of |ess
costly alternatives that substantially
acconplish the statutory objectives.

A grant of rulemaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be

i npl enented is also required. An agency may
adopt only rules that inplenent or interpret
the specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is within the agency's

cl ass of powers and duties, nor shall an
agency have the authority to inpl enent
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statutory provisions setting forth genera

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general |y describing the powers and
functions of an agency shall be construed to
extend no further than inplenenting or
interpreting the specific powers and duties
conferred by the sane statute.

36. Subsection 120.52(15), Florida Statutes (2004), reads:

"Rul e" nmeans each agency statenent of
general applicability that inplenents,
interprets, or prescribes |law or policy or
describes the procedure or practice
requi rements of an agency and i ncl udes any
form whi ch i nposes any requirenment or
solicits any information not specifically
required by statute or by an existing rule.
The term al so i ncludes the anmendnent or
repeal of a rule.

37. The adoption of district-w de high school student
attendance zones or district-w de revision of high school

student attendance zones is rule-making. Polk v. School Board

of Pol k County, 373 So. 2d 960, 961 (Fla. 2d DCA 1979).

38. Respondent is the constitutional entity charged with
the operation, control, and supervision of public schools in
Sem nol e County, Florida. Art. IX, 8 4, Fla. Const.

39. A school board is classified as an "Educational Unit."
§ 120.52(6), Fla. Stat. (2004).

40. A school board may adopt or revise student attendance
zones under its general rule nmaking authority as set forth in
Section 1001.41, Florida Statutes (2004), and RHC and

Associates, Inc. v. Hillsborough County School Board, Case
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No. 02-3138RP, 25 FALR 157, 178 (Fla. Div. Adm Hrgs. 2002)
(stating that Florida Statutes Sections 230.03 (now Section
1001. 32) and 230.22 (now Section 1001.41) del egated “broad
statutory authority to the school boards to operate the |oca
systens . . .7).

41. Under Florida law, “district school boards nmay adopt
rules to inplenment their general powers under s. 1001.41.”
§ 120.81(1)(a), Fla. Stat. (2004).

42. A school board s “rul e-nmaking function involves the
exerci se of discretion, and absent a flagrant abuse of that
di scretion a court may not substitute its judgnent for that of

the agency.” Polk v. School Board of Pol k County, 373 So. 2d

at 962.
43. Subsections 1001.41 (1), (2) and (6), Florida Statutes
(2004), read as foll ows:

The district school board, after
consi dering reconmmendati ons submtted by the
di strict school superintendent, shal
exercise the foll owi ng general powers:

(1) Determne policies and prograns
consistent with state | aw and rul e deened
necessary by it for the efficient operation
and general inprovenent of the district
school system

(2) Adopt rules pursuant to 120.536(1)
and 120.54 to inplenent the provisions of
| aw conferring duties upon it to suppl enent
t hose prescribed by the State Board of
Educati on and the Conm ssioner of Educati on.
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(6) Assign students to school.

44, Subsections 1001.42(4)(a) and (22), Florida Statutes
(2004), read as foll ows:
The district school board, acting as a

board, shall exercise all powers and perform
all duties listed bel ow

* * *

(4) ESTABLI SHVENT, ORGANI ZATI ON, AND
OPERATI ON OF SCHOCOLS — Adopt and provide for
t he execution of plans for the
est abl i shnment, organi zati on, and operation
of the schools of the district, including,
but not limted to, the foll ow ng:

(a) Schools and enrol |l nent plans. —
Est abl i sh school s and adopt enroll ment plans

that may include school attendance areas and
open enrol | ment provisions.

* * *

(22) ADOPT RULES. Adopt rule pursuant to
SS. ;20.536(1) and 120.54 to inplenment this
secti on.

45. Respondent explicitly is authorized to establish
school attendance as it has done in the instant case; therefore,
it did not enlarge, nodify, or contravene the specific
provi sions of those statutes when it devel oped attendance zones
in order to assign students to the public schools in Sem nole
County.

46. A Superintendent of Public Schools is a constitutional

officer, charged with the exclusive authority, duty, and
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responsibility for maki ng reconmendati ons regarding policies to
be adopted by the School Board. Art. IX, 8 5, Fla. Const.
§§ 1001.49(3) and 1001.51, Fla. Stat. (2004).

47. The superintendent is charged with the authority,
duty, and responsibility for making recommendations to the
school board for the establishnment, organization, and operation
of school s, classes, and services, which include recommendi ng
revi sions to high school attendance zones. 88 1001.49(4) and
1001.51(6), Fla. Stat. (2004).

48. Rezoning Plan Z2 was submitted to the School Board for
its consideration by Superintendent Vogel pursuant to his
authority as set forth in Subsections 1001.49(3), 1001.49(4),
and 1001.51(6), Florida Statutes (2004).

49. Respondent, like all school boards in Florida, nay
only act to accept or reject reconmmendati ons submitted by the
superintendent. § 1001.41, Fla. Stat. (2004). In the instant
case, Respondent unani nously accepted Superintendent Vogel's
recommendation with nodifications, in accordance with Florida
| aw.

50. Subsection 120.56(2)(a), Florida Statutes (2004),
charges Petitioners with providing the specific grounds for
their objections to the proposed rule and the reasons they
all ege that the proposed rule is an invalid exercise of

del egated | egi slative authority.
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51. Petitioners' Second Arended Petition/ Request for
Determ nation of Invalidity of Proposed Rule alleges 18 specific
grounds.

52. Petitioners alleged that the proposed rule is to be
promul gated in violation of Florida Statutes. Although no
specific statute is identified, the preponderance of the
evidence is that Respondent followed applicable statutes in the
pronul gati on of the proposed rule. Meetings of the School Board
and the Core Commttee were advertised, and the proposed pl ans
were advertised and publi shed.

53. Petitioners alleged that the Florida Statutes require
the School Board to utilize the average of Cctober and February
attendance/ enrol | mrent nunbers for rezoning data; the School
Board used only Cctober attendance/enroll nment nunbers. The
evidence is that the use of the Cctober and February attendance
average is for specific activities other than rezoning.
Respondent used geographi c enrol |l ment nunbers (all potenti al
students living in a geographic area) which are appropriate for
rezoning planning. There is no statutory requirenent directing
the use of particular student enrollnent figures for rezoning.

54. Petitioners alleged that the School Board utilized
i nfl ated attendance nunbers by utilizing "geographic" attendance
nunbers rat her than actual attendance/enroll nment nunbers all eged

to be over-crowded or "undercrowded" (sic), and which were
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subject to the redistricting. Although geographic attendance
figures were used, this allegation is not supported by the

evi dence; as stated i mredi ately above, the geographic enroll nent
nunbers used were appropriate, as they represent all potential
students in a particul ar geographic area.

55. Petitioners alleged that the School Board failed to
coordi nate rezoning and planning with conprehensive | and
devel opment as required by applicable Florida Statutes. The
evidence failed to show any such statutory requirenent.

56. Petitioners alleged that the proposed rule is
invalidly adopted as the School Board failed to followits
promul gated rul es for adopting policies and procedures, as those
procedures relate to rezoning and redistricting of high school
attendance zones. This allegation is not supported by the
evi dence; as previously stated, Policy J was essentially
foll owed and any devi ati on was harni ess.

57. Petitioners alleged that Section J, Section Ill -
Process Revision, of the School Board's policies on rezoning,
requires that the School Board:

a. Have "core" community conmttees
devel op and recommend rezoni ng plans for
consi deration by the SCHOOL BOARD

b. Have the core committee revi ew and
confirm governi ng paraneters in the Board

policy;
c. Have the conmittee revise its
alternative plans based on public input;
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d. Have the conmmttee schedule a public

wor k session with the School Board to review

final plan recomendati ons and additi onal

i nput; and

e. Have the Board select a core committee

plan alternative for consideration
The evi dence supports Respondent's contention that Policy J was
followed as a practical matter; Policy J does not supercede the
Florida Constitution and Florida Statutes and nust be reconciled
with those controlling directives. For exanple, the suggestion
that the School Board nust "select a core commttee plan for
consi deration,” nust be tenpered by the requirenent that the
superintendent nust recommend a plan and that the School Board
nmust consi der the recommendati on of the superintendent. In this
case, the School Board nenbers independently considered al
three plans forwarded by the Core Commttee, were not satisfied
with the plans, and directed Superintendent Vogel to bring
forward additional plans which addressed deficiencies noted by
the School Board nenbers in the Core Commttee plans. As a
practical matter, Policy J was foll owed because all the Core
Comm ttee plans were considered (and rejected), and Plan Z2,
while not a plan of the Core Committee, utilizes the sane
attendance zones and is a "hybrid" of the Core Conmttee's
efforts.

58. Petitioners alleged that the proposed plan, Z2, was

created by the School Board's superintendent w thout being

30



presented to the Core Commttee for its consideration and
review. The evidence is that, after plan alternative Z2 was
created, each nenber of the Core Commttee was e-mailed the

pl an, that the plan was advertised, and that any Core Committee
menber coul d have participated in the October 26, 2004, public
nmeeting. In addition, any Core Conmttee nmenber could have
contacted any or all of the School Board nenbers regardi ng plan
alternatives Z2 and Z3.

59. Petitioners alleged that the proposed rezoning plan
was presented to the School Board by the superintendent w thout
public input. The evidence is that plan alternative Z2 was
adverti sed and was the subject of public consideration at the
COct ober 26, 2004, neeting which invol ved approximately seven
hours of public input.

60. Petitioners alleged that the School Board failed to
followits promul gated rules in adopting or proposing to adopt
Plan Z2 and in refusing to adopt one of the three plan
alternatives which resulted fromthe process required by the
pronul gated policies and procedures of the School Board. As
previ ously suggested, Policy J is not controlling; Florida | aw
gi ves the superintendent and the School Board the inplicit
authority to consider other plans. Policy J was followed to the
extent that all Core Commttee plans were considered to such an

extent by the School Board that the School Board nenbers found
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deficiencies in the Core Comrttee plans and directed
nodi fications of the Core Conmttee plans, which resulted in
Pl an Z2.

61. Petitioners alleged that the School Board failed to
obtain, provide to the Core Conmttee, or consider in proposed
adoption of Plan Z2 any enrollnent or relevant data related to
affected feeder mddl e schools. This allegation is not
supported by the evidence. The Core Committee nenbers received
rel evant information on feeder m ddl e school s.

62. Petitioners alleged that the School Board's rezoning
initiative is aresult of alleged overcrowding in Sem nol e
County high schools. This allegation is not supported by the
evidence. Cearly, this rezoning was occasi oned by the
necessity of populating a new high school, Hagerty.

63. Petitioners alleged that the School Board's policies
and procedures require that the School Board audit " School
Board" (sic) attendance in affected schools where rezoning is a
result of perceived "over-crowding." The evidence shows that
there is a constant flow of information regardi ng attendance.

I n addi tion, individual high school principals or their

desi gnees, constantly nonitor student populations in an effort
to assure that students attend the schools to which they are
zoned. Rezoning in this case was not the result of "over-

crowdi ng," al though the evidence clearly denonstrates that sone
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Sem nol e County hi gh schools are "over-crowded." The evidence
did not support the requirenent for an audit because the
rezoni ng was not occasi oned by "over-crowdi ng," but by the need
to popul ate a new school .

64. Petitioners alleged that the School Board failed to
conduct an audit of attendance at all affected schools prior to
adoption of the proposed rule. The evidence does not disclose
any requirenment to "audit" enrollnments during a rezoning which
is aresult of the opening of a new school. Notw thstanding the
| ack of a required audit, the evidence clearly shows that
"auditing” is an on-going process within the Sem nole County
school system

65. Petitioners alleged that the School Board failed to
review or consider safety or traffic data relevant to busing of
students created by Plan Z2 or any other suggested plan. The
School Board failed to investigate or determine safety risks of
transported children by failing to conduct transportation tests
and studies of current traffic situations al ong proposed
transportation routes and failed to consider future safety and
transportation circunstances from pl anned road devel opnent and
construction along the affected transportation path. There is
no evi dence that the School Board is required to do any of the
activities suggested by this allegation. The evidence does show

that the School Board consi dered vari ous bus routes. No
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evi dence was presented regarding "safety risks." The School
Board does have a standing commttee (unrelated to rezoning)
made up of transportation and safety professionals from Sem nol e
County governnental entities providing on-going counsel to the
School Board on transportation and safety matters.

66. Petitioners alleged that the School Board failed to
conduct a financial inpact statenent to ascertain the cost of
Pl an Z2 busing on county transportation costs or the cost to
affected parents resulting fromthe additional distance and
costs of personal transportation to extracurricular activities.
There is no evidence that there is a legal requirenent for the
School Board to undertake a financial inpact statenent as
suggested by this allegation. 1In addition, there is no evidence
that there is any reasonable way to estimate such vari abl es as
the "cost of personal transportation to extracurricular

activities," or transportation costs when considering five
di fferent rezoning pl ans.

67. Petitioners alleged that the School Board failed to
conduct an adequat e econom c inpact statenment considering the
costs of the proposed rezoning rule and failed to present such
i npact statenent to the affected public. There is no evidence
that there is a legal requirenent for the School Board to

conduct and publish an econom c inmpact statenment as suggested by

this allegation.
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68. Petitioners alleged that the proposed rule is
arbitrary and/or capricious in its devel opnent and
i npl enentation. To the contrary, the evidence shows that
Plan Z2 was the deliberative result of the specific direction of
t he School Board nenbers, who, based on extensive know edge and
under standi ng, determned that the Core Conmttee plans had
specific shortcomngs, in particular, the "over-crowdi ng" at
Lake Brantl ey H gh School, and a high percentage of free or
reduced-price |lunches at Lyman H gh School. Responsive to the
direction of the School Board nenbers, Superintendent Vogel,

t hrough his staff which utilized the "work-product” of the Core
Committee, devel oped two additional plans. Superintendent

Vogel 's recommendati on of a plan which specifically addresses
noted deficiencies in the Core Conmttee plans and the Schoo
Board' s unani nous acceptance of that plan are circunmspect and
prudent. Conpetent, substantial evidence supported the adoption
of Pl an Z2.

69. Petitioners alleged that the School Board failed to
conduct an attendance audit to adequately verify attendance
records within the affected schools and, therefore, does not
have either a conpetent or substantial basis in fact supporting
the necessity of the School Board to rezone Lake Brantl ey Hi gh
School as a result of "over-crowding."” The evidence clearly

shows that Lake Brantley H gh School is "over-crowded."” Plan Z2
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best addresses the over-crowding at Lake Brantley H gh School .
As previously nmentioned, there is no requirenment for an "audit."
However, school officials audit on a continuous basis in an
attenpt to nmake certain that students attend the school to which
t hey are assi gned.

70. Wiile Petitioners enunerated the foregoing specific
grounds for their objections, these grounds are not supported by
| aw or the evidence. As a result, Petitioners and Intervenor
have failed to neet the initial burden of establishing a factual

basis for their objections to Plan Z2. St. Johns River

Managenent Dist. V. Consolidated Tonoka Land Co., 717 So. 2d 72,

76 (Fla. 5th DCA 1998).

71. Assum ng, arguendo, Petitioners and |Intervenor had net
this initial burden and alleged a factual basis for invalidity,
as previously stated, Respondent has denonstrated by a
preponderance of the evidence that the proposed rule, Plan Z2 as
nodi fied, is a valid exercise of legislative authority del egated
toit.

72. I n paragraph 63 of the Second Amended Petition/ Request
for Determ nation of Invalidity of Proposed Rule, Petitioners
specifically identify the subparagraphs of Subsection 120.52(8),
Florida Statutes (2004), upon which the allegation that
Respondent exceeded its delegated | egislative authority is

predi cated: (1) that the School Board exceeded its grant of

36



rul e making authority; (2) the rule contravenes, nodifies,

and/ or enlarges the law inplenented; and (3) is arbitrary and
capricious and is not supported by conpetent or substanti al
evidence as to, including but not limted to, paraneters such as
student enroll nent, safety, and econom c cost and inpact. The
requi rement that the rule "is not supported by conpetent
substantial evidence" is no |onger a statutory requirenent.

§ 120.52(8), Fla. Stat. (2004).

73. The evidence denonstrates that the School Board had
the authority to rezone schools and that the exercise of that
authority did not contravene, nodify or enlarge that authority.

74. Petitioners and Intervenor focused on their contention
that Policy J was not followed explicitly, and, therefore,
apparently, the result must be arbitrary and capricious. The
evi dence, however, denonstrates that the policy and the
paranmeters of the policy were followed to the extent that
adherence was possi ble and appropriate. Further, Policy J nust
be considered in conjunction with the Florida Constitution,
controlling Florida I aw, and other policy of the School Board.
The School Board's decision in adopting Plan Z2, as nodified,
appears to have harnoni zed these various considerations. To the
extent reasonably possible, critical information was avail abl e
and used. The nunerous considerations of an undertaking of this

magni t ude were given appropriate attention. The testinony of
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t he School Board nenbers shows that the School Board nenbers
found what they considered to be conpelling reasons for
rejecting Plans W Z, and Z1, and there is substantial,
conpetent evidence supporting the adoption of Plan Z2, which
sati sfied the School Board' s concern with "over-crowdi ng" and
raci al and ethnic inbalance. The entire process evidences a
| ogi cal anal ysis of appropriate information and thoughtf ul
consideration of solutions, resulting in the adoption of

Pl an Z2.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat Petitioners' Second Anended Petition/ Request
for Determ nation of Invalidity of Proposed Rule is dismssed,
there being no evidence that the proposed rule is an invalid
exerci se of delegated |egislative authority. Simlarly,

Intervenor's Petition for Leave to Intervene is dism ssed.
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DONE AND CRDERED this 17th day of March, 2005, in

Tal | ahassee, Leon County, Flori da.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl. us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 17th day of March, 2005.

COPI ES FURNI SHED,

Ned N. Julian, Jr., Esquire

Sem nol e County School Board
400 East Lake Mary Boul evard
Sanford, Florida 32773-7127

Al ex Finch, Esquire

Aronsohn Law Group, LLP

280 South Ronal d Reagan Boul evard, Suite 113
Longwood, Florida 32750

Maree Sneed, Esquire

Hogan & Hartson, LLP

555 - 13th Street, Northwest
Col unbi a Squar e

Washi ngton, DC 20004

John Bor kowski, Esquire

Hogan & Hartson, LLP

546 Car ondel et Street
New Ol eans, Louisiana 70130
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Danon A. Chase, Esquire

Chase Law O fices, P.A

1009 East Hi ghway 436

Al tanonte Springs, Florida 32701

Scott Boyd, Executive Director/ General Counse
Joint Adm nistrative Procedures Committee

120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

Li z A oud, Program Adm ni strator
Admi ni strative Code

Departnment of State

R A Gay Building, Suite 101
Tal | ahassee, Florida 32399

Dr. Bill Vogel, Superintendent
Sem nol e County School Board
400 East Lake Mary Boul evard
Sanford, Florida 32773-7127

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rul es
of Appellate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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